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Introduction

Sentencing is perhaps the most im-
portant aspect of the criminal justice
system. Because of the inability of a
jury to have all the appropriate informa-
tion, most states and the federal govern-
ment have long trusted sentencing to
the judge. Tennessee will join these jur-
isdictions when the Sentencing Reform
Act becomes effective July 1, 1982.

The Sentencing Act is the produect of
many different viewpoints as to how
best to impose sanctions on those who
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violate the law. The Act was initiated by
the Governor and a bipartisan group of
legislators in the fall of 1981. It was in-
tended to replace earlier legislation that
had been rendered obsolete by new
developments in the criminal law.
Prosecutors, defense lawyers and
judges participated in working out com-
promises in language and concepts to
produce a relatively simple sentencing
system.

Because of the importance of the new
sentencing Act to the bench and bar
this article has been written to discuss
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the highlights of the Act from a practi-
cal standpoint. It is not, however, in-
tended as a detailed discussion of all of
the provisions. The article is structured
to foll all of the provisions. The article is_
structured to follow the application of
the Act through the various stages of a
case from general sessions court, indict-
ment, trial, sentencing and appeal.

The author wishes to thank Mrs.
Judy Haggard for typing not only the
article, but additional materials related
to the Act. The table of sentences,
which appears in the appendix, was pre-
pared by Gary Stewart.

In General

The Tennessee Criminal Sentencing
Reform Act of 1982 alters the manner in
which defendants are sentenced upon
conviction for criminal offenses. There
are nine primary features of the Act: (1)
The defendant’s constitutionalright toa
jury trial is retained but the jury’s func-
tion is limited to the initial question of
the defendant's guilt or innocence. (2)
Jhe defendant’s sentence is decided by
a judge in a separate sentencing hear-
ing conducted after the trial if the defen-
dant is found guilty. (3) The jury still
sentences in capital cases as well as sen-
tencing hearings on the habitual crimi-
nal statute. The jury also sets the fine.
(4) All sentences are determinate in na-
ture; there are no indeterminate sen-
tences. (5) There are specific guidelines
for the judge to follow in determining
the appropriate length and manner of
service of the sentence imposed by the
judge. (6) There is no “good or honor
time” credit on a defendant’s sentence.
While the entire sentence may not ne-
cessarily be served in confinement the
defendant is responsible for the entire
sentence imposed by the judge. (7) Par-
ole, work release and other types of pro-
grams are retained under this act but a
specific percentage of the sentence
must be served in confinement prior to
eligibility for these programs. (8) The
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act authorizes the Department of Cor-
rection to construct regional work-
houses as an alternative to incarceration
in the penitentiary but it is the judge
who determines which defendant may
be placed in a regional workhouse. (9)
The sentencing determination may be
appealed with conviction to the appel-
late courts by the defendant. The State
also has a right to appeal the sentence
under more limited circumstances.

While the primary alteration in pre-
sent procedure is the imposition of the
sentence by the judge rather than the
jury, the Act attempts to preserve as
much as possible those elements of eri-
minal procedure familiar to the bench
and bar. The Act does not change the
jurisdiction of any court. The statutory
range of punishment for existing .
crimes is not altered although the sen-
tencesare determinate rather thaninde-
terminate in nature. There is no altera-
tion in procedure regarding the defen-
dant’s trial on guilt or innocence except -
that the jury no longer has the function
of imposing sentence. Further, while
the eligibility for probation has been
slightly expanded, the Act retains the
authority of the judge to suspend a sen-
tence and impose probation with rea-
sonable conditions.

In imposing the actual determinate
sentence for a particular erime, the
judge has a set of guidelines set forth in
the Act to arrive at an appropriate pun-
ishment. With respect to the number of
years imposed on felony sentences, ig-
noring for the moment the question of
probation, the Act introduces several
new concepts. First, all existing crimi-
nal penalties are divided into two cate-
gories called “Range One” and “Range
Two”. Range One sentences are the
minimum statutory sentences up to ap-
proximately twice the statutory mini-
mum. Range Two sentences are sen-
tences approximately double the mini-
mum up to the statutory maximum. For
example, first degree burglary carries
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five to fifteen years. Range One would
be a determinate sentence anywhere
from five to ten years and a Range Two
sentence would be anywhere from ten
years up to fifteen years.

The more serious offender will re-
ceive a specific sentence in Range Two
and the less serious offender will receive
a sentence within Range One. While the
Act sets forth the criteria for Range
One or Range Two the actual sentence
imposed within these ranges is within
the discretion of the court.

Once the specific length of the sen-
tence is imposed within the appropriate
range, the judge will then decide how
the sentence is to be served. The avail-
able options under this Aect are in-
creased somewhat, and the judge may
sentence the defendant to probation,
the ;workhouse/jail, penitentiary or a
combination of these places.

To assist the judge in making the ap-
propriate sentencing determination
presentence reports are to be prepared
which are similar to the present proba-
tion reports. However, pre-sentence re-
ports are not required in cases where
there is a “plea bargain” agreement or
in misdemeanor cases.

Effective Date of the Act

The Act is designed to take effect on
July 1, 1982. It will apply, however,
only to crimes which oceur after July 1,
1982. In other words, if a erime is com-
mitted before that date but is tried after
that date the present procedure and law
will be applied including but not limited
to jury sentencing.

It is anticipated that the new judge
sentencing procedure will probably not

come into play until felony cases perpe-
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trated after July 1, 1982 get to criminal
courts in the early Fall. Sentencing in
misdemeanor cases, however, will prob-
ably oceur shortly after the Act takes
effect.

General Sessions Court Procedures

The Act will have no application to ar-
rest warrants. Consequently, the exist-
ing arrest warrant forms will not have
to be altered in any manner. Since the
Act does not change the distinction be-
tween felonies and misdemeanors the
initial appearance before the magistrate
will be the same as under present law.
Nor will the Act have any affeet upon
the setting of bail by the magistrate or
the General Sessions or Criminal Court
judge.

The procedure for handling felony
cases in General Sessions Court will re-
main exactly the same as under present
law. Preliminary hearings for felonies
and misdemeanor cases where the de-
fendant does not waive his right to a
jury trial will not be altered.

In those cases where the defendant
does waive his right to a preliminary
hearing and consents to a trial by the
General Sessions judge the actual hear-
ing of the proof will be identical. The
major change, however, will be in the
manner in which the sentences are im-
posed for misdemeanor cases.

Under §40-43-302 the court has the
discretion to conduct a separate sen-
tencing hearing in misdemeanor cases.
In other words there is no requirement
for a pre-sentence report or a separate
sentencing hearing even where the
question of sentence is disputed. The
only right of the parties under such cir-
cumstances is that the court must allow
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a reasonable opportunity for the de-
fense and State to be heard on the ques-
tion of the length of any sentence and
the manner in which the sentence is to
be served.

Whatever sentence is imposed for a.
misdemeanor the judge must be aware
that the defendant will be responsible
for the entire sentence, day for day.
There are no longer any incentive, good
or honor time credits on a misdemeanor
sentence. Thus, if a defendant gets
sixty days for a misdemeanor he is re-
sponsible for the entire sixty day period.

In imposing a misdemeanor sentence
the judge is responsible for imposing a
specific percentage of the sentence
which must be served in actual confine-
ment. This percentage is a specific per-
centage between zero percent and sev-
enty-five percent. Section 40-43-302
provides that if no percentage is ex-
pressed in the judgement then the per-
centage shall be considered zero
percent.

Even if the court orders probation a
specific percentage must be fixed be-
‘cause, if probation is later revoked, the
court may not increase the amount of
sentence. When the defendant has
served the required percentage the
sheriff may place the defendant in such
programs as work release and related
programs. The Act does not change the
authority for placing misdemeanor de-
fendants in programs except defen-
dants are no longer entitled to any credit
on their sentence for participation in
such programs.

The court may also order probation
instead of confinement as is presently
the law. In addition, the court may order
the defendant to serve a specific portion
of the sentence in actual confinement or
may require that the defendant serve
the sentence on nonconsecutive days.
This is somewhat similar to present law
and is explained in more detail under the
following sections dealing with felony
sentencing.
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Indictment Practiee

The Act does not change any of the
current procedures with respect to the
preparation or the return of indictments
with a single exception. Under
§40-43-109 where a crime carries an
enhanced punishment for a second or
subsequent violation of the same law
the indictment need not charge the en-
hanced punishment provision. For ex-
ample, under T.C.A. §39-4235 a sec-
ond offense shoplifting carries up to one
year. Under current practice the fact
that there has been a previous shoplift-
ing conviction is normally charged in
the indictment to bring the defendant
within the provisions of the enhanced
punishment provision. Under the Act
the fact that the defendant has been
previously convieted of shoplifting is
not charged in the indictment and a nor-
mal shoplifting indictment is returned.
After the indietment is returned the
Distriet Attorney files a notice with the
Court and the defendant that an en-
hanced punishment is being sought for
a second violation of the shoplifting law.
This notice requirement is discussed in
more detail under the next section.

Pre-Trial Motion Practice

Under the terms of the Act the Dis-
trict Attorney is required to file a notice
with the court and the defendant indi-
cating that if the defendant is convieted
an enhanced punishment or a Range
Two punishment will be sought by the
State. There are three types of en-
hanced punishment provisions which
require the notice.

First, if the District Attorney is re-
questing a greater punishment for a sec-
ond or subsequent violation of the law
then notice of this fact must be given
under §40-43-109. The notice should
simply indicate that the defendant has
been convicted the previous number of
times and that an enhanced punishment
is being requested.

Second, if the District Attorney is re-
questing a sentence in Range Two
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because the defendant is a “persis-
tent offender” under §40-43-106,
notice of this fact must be given.

Third, if the District Attorney is re-
questing that the defendant be sen-
tenced under Range Two for an espe-
cially aggravated offense under
§40-43-107 then notice of this fact
must be given.

Under §40-43-202 if the District At-
torney determines that a defendant
should be sentenced to an enhanced
punishment for a second or subsequent
violation of the crime charged or for an
especially aggravated offense or as a
persistent offender the notice shall be
filed with the court and defense counsel
before trial or before the guilty plea.
The notice must set forth the nature of
the prior felony convictions relied on,
the dates of the convictions, the identity
of the courts of the convictions, the na-
ture of the release status from the prior
felony convictions and the nature of any
injury or threat of injury relied upon to
establish that the defendant has com-
mitted an especially aggravated of-
fense.

The notice provisions under the Act
are somewhat similar to the notice pro-
visions under the habitual criminal stat-
ute and simply requre the State to give
notice that should the defendant be con-
victed a higher punishment will be
sought.

In addition to the required notice, the
court has the discretion to require that
the defense and the State file notice
prior to trial of any enhancement or mit-
igating factors which should be consid-
ered by the court upon a conviction.
This provision under §40-43-202(b) is
discretionary with the court and is in-
tended to provide the court with infor-
mation that might be relevant during
the guilt phase of the trial which might
have some bearing on the sentence
should a conviction occur.

Finally, pre-trial motion practice un-
der the Act also requires the parties to
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notify the court whether the court
should instruet the jury as to the range
of punishment authorized for each
charged and lesser included offense.
Under §40-43-201(b) the motion must
be filed prior to the selection of the jury.
It should be noted that the requirement
of the instruction on the range of pun-
ishment is a controversial area of the
Act and was incorporated into the final
bill as a compromise feature.
Trial Procedure

In all eriminal cases the judge im-
poses the sentence except in capital
cases and in instances of the habitual
criminal statute. Consequently there is
no change in the current trial procedure
under the Act with respect to the defen-
dant’s guilt or innocence. The only pos-
sible alteration would occur where the
defense or the State has requested that
the range of punishment be instructed
to the jury in which case appropriate in-
structions are given during the main
charge of the court. Where the defen-
dant is convicted of a Class X felony the
court must immediately revoke bail
even before the sentencing hearing oc-
curs. See §40-43-601(b)3).

While the judge imposes the sentence
the jury must fix any statutory fine in
excess of fifty dollars. The fine, if any, is
returned with the verdict of guilt but
the judge has authority to remit any or
all of the fine at the sentencing hearing.
Capital Cases and Habitual Criminal

Convictions

In those cases where the defendant
has been convicted of murder in the
first degree and the State is seeking the
death penalty the jury imposes the sen-
tence. Under these circumstances the
same jury who considered guilt or inno-
cence is retained and an immediate sen-
tencing hearing is conducted on the
death penalty question as is currently
provided by law.

Where the defendant is charged with
being an habitual criminal the iden-
tical jury is retained and an immediate
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hearing is held on whether or not the de-
fendant is an "habitual criminal. If the
defendant is acquitted as an habitual
criminal then a sentencing hearing is
conducted by the court to impose a
sentence for the underlying offense.
See §40-43-203(d).
Guilty Pleas

The Act does not change the tradi-
tional manner in which guilty pleas are
taken in criminal cases. If the District
Attorney and the defendant are agreed
as to all the specifics of a particular sen-
tence and this agreement is acceptable
with the court then an immediate sen-
tence may be imposed upon aceeptance
of the guilty plea. In other words, no
pre-sentence or sentencing hearing is
necessary unless the court determines
to hold a sentencing hearing. See
§40-43-203(b). While presentence re-
ports are desirable for the Department
of Corrections, fiscal considerations
may prohibit such reports in plea bar-
gained cases.

Pre-Sentence Procedure

After conviction in those cases where
a’sentencing hearing is necessary the
court fixes a time for the actual sentenc-
ing hearing. The sentencing hearing
must be held within thirty days of the
finding of guilt under §40-43-209(a). In
those circumstances where a contin-
uance of the sentencing hearing is re-
quested based on a delay of the availabil-
ity of the pre-sentence report, the court
may continue the sentencing hearing
between five and thirty days. A further
continuance may be granted in the dis-
cretion of the court. See §40-43-209(a).

Pre-Sentence Report

After the defendant is convicted and
prior to the actual sentencing hearing a
pre-sentence report is prepared by the
existing probation officers. See
§40-43-205(a). The judge may require
preparation of the report prior to trial
but the report may not be disclosed until
after the trial. The pre-sentence report
is similar to the existing probation re-
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ports and must contain certain informa-
tion including the cireumstances of the
offense, the defendant’s background,
the defendant’s prior convictions, and
the existence of any aggravating or mit-
igating factors.

The pre-sentence report must be filed
with the court and complete copies
must be available to the Distriet Attor-
ney and the defense attorney within at
least five days of the sentencing hearing
itself. See §40-43-208.

Sentencing Hearing

At the sentencing hearing the Dis-
trict Attorney is the first party to pre-
sent any evidence and then the defen-
dant may present evidence. From the
State’s standpoint the District Attorney
will put on evidence concerning the de-
fendant’s prior convictions if an en-
hanced punishment is being sought. ~
The vietim of the crime may also testify.
In general, the defense lawyer will at-
tempt to mitigate the crime and argue
for a lesser sentence andfor probation,
The parties may introduce certified cop-
ies of documents such as prior convie-
tions, and testimony is not required
from the actual clerk of the court where
the conviction occurred.

The control of the sentencing hearing
is in the discretion of the court. The
rules of evidence apply except that re-
liable hearsay is admissible but illegally

‘obtained evidence is not.

The sentencing hearing must be re-
corded by the court reporter as is the
case in any eriminal matter.

Once the court determines that a par-
ticular sentence is appropriate the court
must give its reasons for imposing a spe-
cific sentence. The reasons of the court
need ot be in writing but must be stat-
ed orally on the record.

In imposing a sentence the court
must specify which sentencing alterna-
tives apply. Under §40-43-209(e) the
judgement on sentencing must specify
(1) the type of offense for which the
sentence is imposed; (2) whether the
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offense is especially aggravated or the
defendant is a persistent offender, or
both; (3) whether the defendant is sen-
tenced as an especially mitigated offend-
er; {(4) whether the sentence is to a lo-
cal jail; (5) whether the sentence is to a
local workhouse; (6) whether the sen-
tence is to a regional workhouse;
(7) whether the sentence is to the Depart-
ment of Corrections; (8) whether the
sentence is to probation supervision;
(9) whether the sentence is to confine-
ment or periodic confinement followed
by a period of probation supervision;
(10) whether the sentences run concur-
rently or consecutively; and (11) the
amount of any pretrial jail credit.

The above findings take into account
all of the sentencing alternatives. Ob-
viously not all situations would apply in
each case but the above “check list”
would give the judge some idea of the
options available in each case. All of the
above sentencing options are discussed
in the following sections.

Determining the Sentence “Range”

The first decision that a judge must
make in imposing a sentence is to decide

. which “range” the sentence falls in.
The “range” determines the possible
number of years that may be imposed
on a particular sentence. For purposes
of this discussion the number of years
imposed does not necessarily mean that
the defendant will actually serve the
sentence but a specific number of years
isrequired to be imposed in all cases and
the “range” determination is the first
issue.

The Act does not change the number
of years available for punishment on
any particular offense. For example,
burglary in the first degree carries five
to fiteen years. This is not altered by the
Act except for the fact that all sen-
tences are now determinate in nature.
In other words, a specific number of
years must be imposed for a burglary
conviction. This could be five, six,
seven, eight years, all the way up to and
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including fifteen years for burglary in
the first degree.

The Act divides the statutory num-
ber of years into two “ranges”. The first
“range” is called “Range One”. Range
One sentences are to be imposed on the
least serious offender or for an offender
who has little if any prior record. A
Range Two sentence is imposed on a de-
fendant who has committed a crime in a
serious manner and also for a defendant
who has a lot of prior convictions.

The Range One sentence is approxi-
mately the lower half of the statutory
number of years and a Range Two sen-
tence is approximately the upper half of
the statutory number of years provided
for a violation of a eriminal statute.

The definition of a Range One sen-
tence is stated in §40-43-109 as a spe-
cific number of years which is not less
than the minimum sentence established
by law and not more than the minimum
sentence plus one-half of the difference
between the maximum and mimimum
sentences. For example, burglary in the
first degree carries five to fifteen years.
The least number of years would be the
minimum sentence of five years plus
one-half of the difference between the
miximum and minimum sentences. The
maximum (15) is subtracted from the
minimum (5) which leaves a figure of
ten. One half of ten is five which is
added to the statutory minimum of five
which leaves a figure of ten years. This
latter figure establishes the greatest
number of years which may be imposed
for a Range One sentence. Thus, a
Range One sentence for burglary in the
first degree could be any number of
years between five and ten years. Sup-
pose a statute carried a sentence of not
less than four nor more than ten years.
The least number of years for a Range
One sentence would be four years. The
difference between four and ten yearsis
six which is divided by two which yields
three years. The three year figure is
added to the minimum of four which
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yields seven years. Thus, a Range One
sentence for a crime carrying not less
than four nor more than ten would be a
specific number of years between four
and seven years.

A Range Two sentence is the mini- *

mum sentence plus one half of the dif-
ference between the maximum and
minimum sentence up to the statutory
maximum. Burglary in the first degree
carries five to fifteen years. The differ-
ence between the maximum and mini-
mum sentence is ten years, divided by
two which yields five years. This is
added to the minimum sentence which
yields a total of ten years which estab-
lishes the least amount of time available
for a Range Two sentence. The greatest
number of years for 2 Range Two sen-
tence is all the way up to the statutory
maximum. Thus, a Range Two sen-
tence for burglary in the first degree
would be a specific number of years be-
tween ten and fifteen years. For a crime
that carries four to ten years the Range
Two sentence is determined by sub-
tracting four from ten which yields six,
which in turn is divided by two which
yields a figure of three. This three years
is added to the minimum of four which
yields seven. Thus, the least number of
years for a Range Two sentence would
be seven years and the greatest number
of years would be ten years.

In making the calculations for a
Range One sentence if the mathemati-
cal process yields a fractional portion of
a year then the figure is reduced to the
nearest whole year by rounding down.
A Range Two sentence which results in
a fractional portion of a year is rounded
up to the nearest whole year. For ex-
ample, grand larceny carries three to
ten years. A Range One sentence would
have the least number of years at three.
The greatest number of years for Range
One would be subtracting three from
ten which yields seven which divided
by two yields three and a half. This
three and a half is rounded down to
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three which is added to the statutory
minimum of three which produces six
years. Thus, the Range One sentence
for grand larceny would be a specific
sentence of between three and six
years.

A Range Two sentence for grand lar-
ceny would be the statutory maximum
down to the minimum plus one half of
the difference between three and ten
which yields three and a half. Sinece this
is a Range Two sentence it is rounded
up to four which is added to the mini-
mum sentence which produces seven
years. Thus a Range Two sentence for
grand larceny would be seven to ten
years.

Other examples would be:

A one tofive year statute would carry
a Range One of one to three and a Range
Two of three to five. '

A statute carrying one to ten years
would have a Range One of one to five
and a Range Two of six to ten.

A statute carrying two to ten years
would have a Range One of two to six
and a Range Two of six to ten.

A statute carrying three to twenty-
one years would have a Range One of
three to twelve and a Range Two of
twelve to twenty-one.

Because of the peculiarities of some of
the existing punishments in the Ten-
nessee Code certain additional consider-
ations have been made by the Act.
First, the law states that where a sen-
tence carries one year as the statutory
minimum then the judge may impose a
misdemeanor sentence of eleven
months and twenty-nine days or less.
This provision is still the law under the

"Act but the concept does not enter into

the calculation of determining the
Range One or Range Two. Second,
many of the Class X erimes carry a max-
imum sentence of life imprisonment.
For the sole and exclusive purpose of de-
termining a Range One or Range Two
sentence a life sentence is determined to
be sixty years, §40-43-109(d). This
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sixty year figure has nothing what-
soever to do with parole or limiting in
any fashion the ability of the court to im-
pose more than sixty years. Rather, the
sixty year figure is just a mathematical
term to calculate Range One and Range
Two sentences where a life sentence is
the highest figure. For example, armed
robbery carries ten years to life. If one
considers life as sixty years then a
Range One sentence would be between
ten years and thirtyfive years. A
Range Two sentence would be thirty-
five years up to life. Another example
would include aggravated rape where
the statutory punishment is between
twenty years and life. A Range One sen-
tence for aggravated rape would be be-
tween twenty and forty years and a
Range Two sentence would be between
forty years and life.

The calculation of the Range One and
Range Two sentence exists as a matter
of law. The real questionis which de-
fendant should receive a sentence with-
in Range One and which defendant
should receive a sentence within Range
d'wo. In general, a Range One sentence
is available for a defendant who is classi-
fied as a “mitigated” offender or for a de-
fendant who is not otherwise classified
as either mitigated, aggravated or per-
sistent. A Range Two sentence is avail-
able for a defendant who is classified as
an aggravated or persistent offender or
both. While these classifications will be
discussed in more detail below it is im-
portant to realize the consequences of
the various classifications. A mitigated
offender has a parole date of twenty per-
cent of his sentence; an unclassified de-
fendant has a parole date of thirty per-
cent; a persistent offender has a parole
date of forty percent; an aggravated of-
fender has a parole date of forty per-
cent; and, a defendant who is both ag-
gravated and persistent has a parole
date of fifty percent.

Range One Sentence:
“Standard” Defendant
Under the Act there are various clas-
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sifications of individuals for purposes of
sentencing. A “standard” defendant is
not defined as such in the Act but for
purposes of this discussion would be
any defendant who is not otherwise clas-
sified as a “mitigated”, “aggravated”,
or “persistent” offender. A “standard”
defendant is someone who will receive a
Range One sentence and whose parole
date would be thirty percent. It is antici-
pated that most defendants will fall into
this classification.

Stated in another fashion, if the court
does not declare the defendant a “miti-
gated” offender or the court does not
find the defendant to be either “aggra-
vated” or “persistent” then the court
would simply impose the sentence with-
in Range One and no further notation
need be made. Since the defendant has
not been specifically classified then the
Department of Corrections knows that
the person is eligible for parole and re-
lated programs after serving thrity per-
cent of the actual sentence imposed.

Range One Sentence:
“Mitigated Offender

In certain cases the judge may decide
that a defendant who should otherwise
be sentenced in Range One has commit-
ted the crime in an extremely mitigated
fashion. Under these circumstances the
judge would specifically declare the de-
fendant to be a “mitigated” offender.
The consequences of this classification
are that the defendant would have a par-
ole date of twenty percent of the actual
sentence imposed. See §40-43-501(b).

The criteria for a mitigated offender
are set forth in §40-43-108. These in-
clude the fact that the defendant has no
prior felony convictions, has no prior
misdemeanor convictions of six months
or more and where the court finds “ex-
treme mitigating factors in the commi-
sion of the offense and a minimum of
enhancement factors.”

Range Two Sentences:
“Persistent” Offender

A Range Two sentence is available

for two types of defendants. One of
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these types is classified as a “persis-

tent” offender. Basically a “persistent”

offender is someone who has several
_ prior felony convictions. This defendant

must receive a sentence within Range

Two and would have a parole date of
“forty percent.

Section 40-43-106 defines a persistent
offender as a defendant who has two
prior felony convictions within the last
five years or four prior felony convie-
tions within the last ten years.

The time limitations imposed on the
prior convictions begin to run from the
commission of the convicted offense and
not when the sentencing hearing oc-
curs. Further, the time that a defendant
was incarcerated on a previous convic-
tion does not count towards the time lim-
itation. The time a defendant was on
parole does, however, count within the
time limitation.

For example, suppose the defendant
commits a crime on January 1, 1984. He
has two prior convictions. The first
prior conviction occurred on January 1,
1980. This is well within the five year
time limitation and would count as one
prior conviction. His second prior con-
vietion occurred on January 1, 1974 and
he was sentenced to ten years in prison.
Assume that he only served one year
and the remaining nine years were on
parole. Under this circumstance the
1974 conviction would not count as a
prior conviction for purposes of two
prior felonies within the last five years.
However, assume that the defendant
was sentenced to ten years on January
1, 1974 and served five years and was
paroled on January 1, 1979. Under this
circumstance the 1974 conviction
would count as one of the prior convie-
tions required within the last five years.

There are a few exclusions to the
prior conviction requirements under a
persistent offender. First, a disposition
in juvenile court, unless it resulted in a
“bind over” and conviction in adult cri-
minal court, would not count as a prior
conviction. Further, where there are
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two convictions where the crimes occur
on the same day would not necessarily
count as two prior convictions. It is
important to note that this latter exclu-
sion requires that the crimes occurred
on the same day rather than the convie-
tions occurring on the same day. For ex-
ample, suppose the defendant commits
burglary on January 1 and another Jan-
uary 4. He pleads guilty to both burglar-
ies on March 1. Even though the econvie-
tions occurred on the same day they
related to erimes which occurred on dif-
ferent days and would thus be consid-
ered two previous convictions.

Where the judge finds a defendant to
be a persistent offender beyond a rea-
sonable doubt in the sentencing hearing
the judge must specify the defendant to
be a persistent offender in the judg-
ment papers. Once this is done the de-
fendant is eligible for parole and related
programs after serving forty percent of
the sentence.

Range Two: “Aggravated” Offender

Under §40-43-107 a defendant may
be classifified as committing an “espe-
cially aggravated offense”. If the judge
finds that an especially aggravated of-
fense has been committed by the defen-
dant then he is so declared in the sen-
tencing hearing and must be sentenced
within Range Two. The parole date for
this type of offense is forty percent.

There are four different types of sit-
uations where a defendant could be de-
clared to have committed an especially
aggravated offense. The first is where
the crime results in death or bodily in-
jury to a person where the defendant
has been previously convicted of the fel-
ony that resulted in death or bodily in-
jury to another person. The second ecir-
cumstance would be where a defendant
commits a crime where he wilfully in-
flicts serious bodily injury upon another
person. The third ecircumstance is
where the defendant commits a erime
while he is on bail, parole, probation or
work release. The fourth circumstance
is where a defendant is inearcerated and
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commits a felony that results in death or
bodily injury to another person.

There are two exclusions to the above
four categories. Under §40-43-107(f)(1)
where the punishment provisions of the
crime charged in the indictment are al-
ready enhanced by circumstances iden-
tical to the aggravated offender provi-
sion then those particular circum-
stances would not apply. In other
words, if a crime provides for an en-
hanced punishment for someone who
commits a crime on work release then
the defendant could not be sentenced as
an aggravated offender unless he met
one or more of the other criteria of being
an aggravated offender. The author
cannot specify any one particular stat-
ute where this particular exclusion
would apply but it was included due to
the possibility of a crime carrying an ag-
gravating factor where there was al-
ready an identical aggravating factor
present under the Aect. This specific
provision was included because many
crimes are scattered throughout the en-
tire criminal code and this would avoid
possible double jeopardy provisions
from coming into play with respect to a
double enhancement of punishment for
identieal eircumstances.

The second exclusion under
§40-43-107(£)2) would apply where
the definition of the crime includes a fac-
tor which would make a defendant an
aggravated offender. For example, if a
defendant is convicted of second degree
murder he will of necessity have im-
posed serious bodily injury upon an-
other person. Consequently this cir-
cumstance would not apply in and of
itself to enhance the crime to Range
Two. However, the defendant could be
deemed to have committed an especially
aggravated offense if one of the other
criteria existed. For example, if the
murder occurred while the defendant
was on parole then his sentence would
be imposed within Range Two.
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Determing the Specific Number of
Years

Once the judge has determined the
appropriate range and whether the de-
fendant is mitigated, standard, aggra-
vated or persistent, the judge then must
determine the specific number of years
the defendant is to be sentenced to. This
determination is discretionary with the
court but the judge must consider all of
the factors surrounding the commission
of the offense as well as the defendant
himself. There is a list of mitigating
factors under §40-43-110 and a list-
ing of enhancement factors under
§40-43-111. These factors look to the
defendant and the manner in which he
committed the crime. Obviously, if
there are few mitigating factors and

‘many enhancement factors then the de-

fendant should receive a sentence at the
higher end of the appropriate range of
punishment. Conversely, if there are
many mitigating factors and few en-
hancement factors then the defendant
should receive a sentence at the lower
end of the appropriate range.

Once the court has determined the
appropriate number of years a defen-
dant should serve this number is speci-
fied in the judgement. It must be noted,
however, that all sentences are deter-
minate in nature and only one number is
imposed for a sentence for each particu-
lar crime.

Determining the Manner in Which the
Sentence Should Be Served

After the judge has decided the speci-
fic length of the sentence within the ap-
propriate range then the judge deter-
mines where the defendant will serve
his sentence or whether the defendant
may be placed on full or partial proba-
tion. This act increases the number of
options that the judge may exercise in
determining the manner in which the
defendant serves the sentence.

In making a decision as to whether
the sentence should be served, and, if so,
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how long and in which type of institu-
tion, the Act creates certain principals
of sentencing. The purposes of the Act
are to punish a defendant by assuring
the imposition of a sentence he deserves
in relation to the seriousness of the of-
fense. Further, the Act is created to as-
sure the fair and consistent treatment of
all defendants and to prevent erime and
promote respect for the law. These pur-
poses are stated in more detail in
§40-43-102.

In general, the judge may place the
defendant on full probation immedi-
ately after sentencing or probation may
be provided after the defendant servesa
portion of the sentence in full or partial
confinement. Where the judge decides
that probation is inappropriate the de-
fendant may be sentenced to the jail or
workhouse (where the sentence is less
than six years) or the defendant may be
sentenced to the Department of Cor-
rections.

While these options will be discussed
in more detail below it is important to
note that all sentences are determinate
in nature and there are no longer any
good, honor or incentive credits for a
sentence. In other words, if a defendant
receives a sentence of seven years then
he is responsible for the entire seven
year period of time. The judge fixes a
certain percentage of the sentence wit-
hin which the defendant will be eligible
for release programs such as work re-
lease and parole. However, until such
time as the defendant actually serves
this percentage in sentences involving
confinement then the defendant is ac-
tually “locked up” and is not allowed to
participate in any program whatsoever.

Probation

The Act broadens somewhat the eligi-
bility for probation from present law. In
general, probation consideration is auto-
matic without the filing of a “petition
for probation”. A defendant is not eli-
gible for probation if the sentence im-
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posed is more than ten years, if the
crime is a Class X felony, a violation of
certain drug statutes or a second or
subsequent conviction for burglary.

If the judge determines that an other-
wise eligible defendant should be
granted probation then the court may
suspend the sentence and place the de-
fendant on supervised probation for an
appropriate number of years. The court
may also impose specific conditions of
probation which alse include resti-
tution.

The Act does not change the provi-
sions for a violation of probation and the
current law would apply.

Periodic Confinement

Under §40-43-307 the judge may
order that the defendant serve a portion
of his sentence in periodic confinement
such as on week-ends. The judge speci-
fies in the order that the defendant will
serve a specific amount of time and then
the remainder of the sentence is served
on probation supervision.

“Split” Confinement

Under §40-43-306 the judge may im-
pose a specific sentence and require the
defendant serve a portion of that sen-
tence with the remainder on probation
supervision. The judge must specify
that the initial confinement be served
either in the jail or workhouse but split
confinement is not available for sen-
tences to the Department of Correction.
Further, the maximum amount of time
which may be served in a split confine-
ment situation is one year. However,
the court may specify that the defen-
dant could be eligible for any and all re-
habilitative programs of the jail or
workhouse, except parole, after serving
a specified portion of the sentence
which is indicated by the court. In other
words, if the judge wanted a person to
be immediately eligible for work release
the judge could so specify in the judge-
ment papers.

Once the defendant has served the
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appropriate amount of time he is then
placed on probation supervision
through the court. Split confinement
does not involve parole by the Parole
Board and a defendant sentenced under
§40-43-306 is within the jurisdiction of .
the court.

Confinement in a Jail, Workhouse, or

Regional Workhouse

Where the judge does not order pro-
bation and where the sentence is not
specified as the Department of Correc-
tions confinement may be imposed in
the jail, workhouse or regional work-
house. The eligibilty for such jail or
workhouse sentences has been in-
creased from five to six years. In other
words, if a defendant receives a sen-
tence of six years or less then the judge
has the authority to transfer the sen-
tence from the penitentiary to the jail or
workhouse at the time of sentencing.

In addition to the normal jail or work-
house sentences a new provision has
. - been enacted for purposes of “regional”
workhouses. These regional work-
houses are institutions constructed by
the Department of Corrections. At the
time of this writing no such institutions
have been built but it is anticipated that
certain minimum security institutions
may be designated by the Commis-
sioner of Corrections as “regional”
workhouses.

If the judge determines that a person
should go to a jail or workhouse the
judgement papers should so reflect.
The advantage of a sentence in a jail or
workhouse is that the defendant might
be eligible for programs earlier than
would otherwise occur should the sen-
tence be imposed in the Department of
Corrections. A specification of earlier
eligibilty must be made in the judge-
ment papers and the defendant would
be eligible for all programs such as work
release earlier than normal with the ex-
ception of parole.

An additional advantage of a jail or
workhouse sentence is that the judge
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retains jurisdiction over the defendant
for the entire duration of the sentence
and the defendant may go back to court
and petition for probation or a modifica-
tion of his sentence. This is similar to
present law with respect to jail or work-
house sentences.
Sentences to the
Department of Corrections

The judge may also impose a sen-
tence to the Tennessee Department of
Corrections. In this respect the sentenc-
ing works exactly as under present law.
The defendant is sentenced to the De-
partment of Corrections for a specifie
number of years and once the judge-
ment becomes final in the trial court the
judge loses any and all authority to mod-
ify the sentence in any respect.

Post-Sentencing Procedure

After the judge has imposed a spe- :
cific sentence within the appropriate
range a written or oral order of these
findings must be made. See
§40-43-209(e). In addition the pre-
sentence report, if any, is forwarded to
the institution where the defendant is to
be confined. See §40-43-209(d).

Motion for New Trial and Appeal

After the court has imposed sentence
the time for filing a motion for new trial
begins to run. The Aet does not change
the existing thirty day rule in this re-
gard. Thus, all motions for new trial
must be filed within thirty days from
the date of conviction of the offense or
the date of the sentence imposed,
whichever is last. See §40-43-401.

Following the overruling of the mo-
tion for a new trial the defendant may
appeal his conviction and the propriety
of the sentence to the Tennessee Court
of Criminal Appeals. The appellate
court will have the authority to modify
the sentence if it is legally erroneous or
constitutes an abuse of discretion.

To a more limited extent the State
also has the right of appellate review
independent of that of the defendant’s
appeal. The State may appeal whether
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the sentences were to probation,
whether the sentences should have
been run consecutively, and whether
the judge imposed the sentence within
the correct range. On an appeal of the
State the appellate court will not be able
to modify the specific number of years
imposed by the trial judge unless the
judge imposed the sentence within the
wrong range. As a check on unwar-
ranted appeals by the State the appel-
late court will have the authority to ac-
tually reduce the sentence imposed by
the trial judge.
Release (Parole) Eligibility

One of the most important concepts
under the sentencing act is that all sen-
tences are determinate in nature and
that there are no longer any good or
honor or incentive credits on the sen-
tences imposed. In other words, if the
judge imposes a ten year sentence then
the defendant is responsible for the en-
tire ten years to the State. While eligibil-
ity for parole and work release are re-
tained under this act the manner in
which a defendant becomes eligible for
these programs is drastically altered.

Under prior law a defendant received
certain good and honor time credits on
his sentence from which his parole eligi-
bility date was caleulated. A defen-
dant’s work release eligibility was calcu-
lated from the parole date. Under the
Act all programs including parole are
classified under the general category of
“release eligibility”. In other words all
of the programs whereby a defendant
may be released either partially or total-
ly from confinement are grouped to-
gether for a single eligibility date. Prior
to becoming eligible on this date the de-
fendant must serve his sentence in ac-
tual confinement. When this date
arrives the defendant is granted a hear-
ing by the parole board and, if appro-
priate, he is then allowed to participate
in programs such as work release and/or
parole.

Under the Act the release eligibility
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date [RED] is fixed by law at a specific
percentage of the actual sentence im-
posed. A defendant who is classified asa
mitigated offender has a RED of twenty
percent. A defendant who is a “stan-
dard” defendant has a RED of thirty
percent. A defendant who is classified
as either an aggravated or persistent of-
fender has a RED of forty percent. A de-
fendant who is both an aggravated and
persistent offender has a RED of fifty
percent.

It must be remembered that the per-
centage stated in the Act for each par-
ticular classification is an actual per-
centage of the sentence imposed by the
judge undiminished by sentencing
credits of any sort. For example, a de-
fendant who has been given forty years
for armed robbery and who is also classi-
fied as an aggravated offender would
have a RED of sixteen years. If this de-
fendant were granted parole after six-
teen years he would be responsible for
his sentence for the remaining twenty-
four years.

The RED specified in the act is the
earliest percentage of time a defendant
may be considered for a release pro-
gram. If the defendant violates any of
the rules and regulations of the Depart-
ment of Correction or the institution to
which he is otherwise assigned then the
RED may be increased by the Commis-
sioner of Corrections or the sheriff up to
and including the total amount of the
sentence. This is somewhat similar to
the prior procedure of removing good
and honor time credits from a defen-
dant’s sentence.

In instances where a defendant re-
ceives consecutive sentences then the
RED for each sentence is added to-
gether to determine the total amount of
time which must be served in confine-
ment prior to eligibility for programs.
The RED for a life sentence is thirty
years.

Once a defendant reaches the RED
period by serving the required amount
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of time the parole board conducts a hear-
ing and determines whether or not the
defendant should be granted release eli-
gibility status. The District Attorney
and the judge must be notified of the
hearing. If this release status is granted
the defendant may be placed on work
release or placed in a minimum security
institution or placed on supervised par-
ole. In the event he is placed on super-
vised parole the period of supervision is
atleast two years and this period may be
extended. Even after the defendant
completes the period of supervised par-
ole he is still subject to revocation for
violation of the terms of his parole.

The release classification status is not
aright and the parole board may decline
to grant release status if the parole
board feels that the person will not con-
form to the release programs, if release
would deprecate the seriousness of the
crime, if release would have an adverse
affect on institutional discipline or if
continued incarceration would enhance
the defendant’s capacity to lead a law
abiding life when given release status at
a later time. If the board determines
that eligibility is appropriate it must
provide written reasons.

Conclusion

While the Sentencing Act may at
first seem complicated by the addition
of new concepts the sentencing pro-
cedure itself is basically very simple.
For the first time all sentences are deter-
minate in nature and the release eligibil-
ity date for all programs is a specific per-
centage of the sentence actually im-
posed. There are certain guidelines to
aid the judge in making a rational sen-
tencing determination but, in the final
analysis, the ultimate decision as to
what should be done with a particular
defendant is left with the court.

In addition to judge sentencing the
Act substantially changes the number
of sentencing options available to the
trial court. Too often, under present
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law, defendants were either given pro-
bation or sent to the penitentiary when
a middle ground would have been more
appropriate but was unavailable. In
short, the “either/or” choice put serious
eriminals on the street or incarcerated
less dangerous offenders.

This Act is intended to broaden the
opportunity of the court to impose rea-
sonable sanctions on the defendant who
has his first minor brush with the law.
The Act does not intend for every “first
offender” to be given full probation. Ex-
perience indicates that perhaps a brief
period of incarceration followed by a
period of probation is enough to get
most defendant’s attention. Long per-
iods of confinement are not always need-
ed to protect society or punish every de-
fendant who has violated the law. To
this extent the new sentencing provi-
sions will probably expand the number
of persons who are retained within the
jurisdiction of the court either in local
workhouses or on supervised probation.

While the less serious offender may
be subject to broader based options the
dangerous, violent and repeat offender
will be exposed to longer periods of in-
carceration. This is accomplished by al-
lowing a defendant’s prior record to
have a substantial influence on the sen-
tence. Experience also indicates that
most erime is committed by a few repeat
offenders; whether crimes of violence or
property crimes. Long incarceration of
these individuals will, at the least, pro-
tect society.

It is anticipated that minor defects
and possible inconsistencies in the Act
will become apparent when courts ap-
ply the provisions to actual cases. These
problems can be remedied in future ses-
sions of the legislature. However, on
balance, the new act should go a long
way toward making Tennessee’s crim-
inal justice system more rational and ef-
fective in imposing sanctions on those
who violate the law.
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APPENDIX
Factual Example of the Act
The following hypothetical fact situa-
tion will illustrate how the Act operates.

Assume that four defendants, Abe,"

Bob, Calvin and Don are all convicted of
first degree burglary of the same home.
This erime carries a sentence of five to
fifteen years and, under the Act, the
sentences are determinate.

At the sentencing hearing for Abe
the proof established that Abe assisted
in breaking out the door to the victim’s
home and helped take out some of the
items. Abe is 22 years old and has been
arrested twice before for misdemeanors
and was convicted when he was 18 of
petit larceny. The judge determines
that Abe will receive a sentence within
Range One because Abe does not fit the
aggravated or persistent offender cate-
gory. A sentence within Range One for
burglary in the first degree would be
anywhere between five and ten years.
After considering all the facts and cir-
cumstanees surrounding the crime and
Abe’s background the judge decides
that six years is appropriate for the of-
fense. However, Abe has a job and there
is a possibility that he might be able to
make restitution to the vietim. The
judge also decides that immediate pro-
bation for Abe is not appropriate since
burglary is such a serious offense in that
county. The judge sentences Abe to six
years but transfers the sentence to the
workhouse and specifies that Abe will
be immediately eligible for work release
programs. Abe is sent to a regional
workhouse and after he arrives there
the authorities place him on work re-
lease and he continues to work and pays
a certain portion of his income to the vie-
tim of the crime. After Abe serves
thirty percent of the actual sentence im-
posed by the judge Abe becomes eligi-
ble for parole and is released from the in-
stitution on supervised parole. Even
though Abe has been released on parole
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he is still responsible for the remainder
of the entire six year sentence and any
further violation of the law or a violation
of the terms of his parole will result in
his parole being revoked and a return to
the institution.

At the sentencing hearing for the de-
fendant Bob, the proof reveals that Bob
is 18 years of age and has never been ar-
rested or convicted of any crime. The
proof further establishes that Bob was
the driver of the vehicle used in the
burglary and that he neither broke into
the house nor got anything from the
crime. However, he is still legally guilty
of first degree burglary. The court finds
that since he does not fit the aggravated
or persistent offender category that the
sentence must be imposed within
Range One which means that the judge
can sentence Bob anywhere between
five and ten years. The judge decides
that Bob should receive the minimum
sentence of five years and further that
Bob is an extremely mitigated offender
since his participation in the ecrime was
so minor. Should Bob serve this sen-
tence he would be eligible for release
programs after serving twenty percent
of the sentence. The judge determines,
however, that immediate probation is
appropriate. The judge therefore im-
poses the five year sentence but sus-
pends it and places Bob on probation
supervision with the added condition of
restitution to the vietims.

At the sentencing hearing for Calvin
the proof develops that Calvin was the
ring leader of this operation and that
Calvin has four prior felony convictions
within the last ten years. The judge
finds that Calvin is a “persistent of-
fender” and must impose a sentence
between ten and fifteen years. The
judge further finds that since Calvin in-
stigated the entire crime and due to his
prior lengthy record that a maximum of
fifteen years is appropriate for the of-
fense. The judge imposes a fifteen year
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sentence and sentences Calvin to the
Department of Corrections. Since the
judge has declared Calvin a persistent
offender the release eligibility for all
programs such as work release or parole
will come only after Calvin has served
forty percent of the actual sentence im-
posed. In this case, forty percent of the
fifteen years would be six years. Calvin
must serve six calendar years in con-
finement for this burglary. However,
Calvin attempted to escape while he is
in the penitentiary and the Commis-
sioner of Corrections, after a hearing,
moves Calvin’s release date up to eighty
percent for a violation of the rules of the
prison.

The last defendant, Don, also has a
sentencing hearing after being convict-
ed of the first degree burglary. At the
sentencing hearing the judge deter-
miries that Don committed this bur-
glary while he was on work release from
a previous grand larceny conviction.
Consequently, Don is considered to
have committed an especially aggra-
vated oifense since he was on a release
program when he committed the new
crime. The judge must therefore sen-
tence Don between ten and fifteen
years which is the appropriate sentenc-
ing range for an aggravated offender.
The judge decides that ten years is the
appropriate sentence for this particular
crime. Don is sentenced to the Tennes-
see Department of Corrections and
must serve an actual forty percent of his
sentence before he becomes eligible for
any programs. After serving four years
in the penitentiary Don is paroled but a
few months later he is convicted of an
armed robbery. At the sentencing hear-
ing on this new conviction the judge
finds that Don is an aggravated offender
since he committed the armed robbery
while on parole. The Court further finds
that Don is a persistent offender since
he now has two prior felony convictions.
The Court finds that Don is now an ag-
gravated and a persistent offender and
Don will have to serve fifty percent of
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any sentence imposed before being eli-
gible for any release programs.
Outline of Steps in Sentencing

The main article discussed the specif-
ies of the Sentencing Act. This portion
of the appendix outlines the various
steps in most sentencing determina-
tions. Obviously, not all steps will be ap-
plicable in all cases. The procedure
should be followed for each conviction.
Step One (Enhanced Punishment)

Has the defendant been convicted of
an offense which carries an enhanced
punishment for a second or subsequent
violation of the same law, e.g. shoplift-
ing, second offense? If not, go to step
two. If so, the State must prove the re-
quired number of previous convictions
to establish the enhanced punishment.
If the State establishes the previous
convictions the defendant is subject to
the higher punishment for the subse-
quent violation, e.g. third offense shop-
lifting with a sentence of one to five
years. Go to step two.

Step Two (Notice of Persistent or Ag-
gravated Offender)

Has the State filed notice that the de-
fendant is a persistent or aggravated of-
fender? If not, go to step six. If notice as
a persistent offender has been filed go to
step three. If notice of an aggravated of-
fender has been filed, go to step four.
Step Three (Persistent Offender)

If the notice of the persistent offend-
er has been filed the State must estab-
lish the requisite number of convictions
to bring the defendant into the persis-
tent offender category. If sufficient
prior convictions are established the de-
fendant must be sentenced as a persis-
tent offender and the sentence must be
imposed within Range Two. Go to step
five, If the defendant is not found to be a
persistent offender go to step four.
Step Four (Aggravated Offender)

If notice of the aggravated offense
has been filed the State must establish
the required prior conviction, the de-
gree of harm, the status of the defen-
dant at the time of the crime andfor
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whether the defendant committed the
crime on parole, work release, bail or
probation. If these criteria are met the
defendant must be sentenced as an ag-
gravated offender and the sentnence
must be imposed within Range Two. Go
to step five. If the defendant is found
not to be an aggravated offender, go to
step six.

Step Five (Range Two Sentence)

If the defendant is either an aggravat-
ed and/or a persistent offender the sen-
tence must be imposed within Range
Two which is the top half of the statu-
tory punishment. Thus, burglary in the
first degree carries five to fifteen years.
Range Two is a determinate sentence
between ten and fifteen years. The
judge examines all the circumstances of
the defendant and the crime and fixes a
specific term of years within Range
Two. Go to step eight.

Step Six (Range One Sentence)

If the defendant is neither an aggra-
vated or persistent offender the judge
must impose a sentence within Range
One. This is the lower half of the statu-

_tory penalties. Thus a Range One is five

“to ten years for burglary in the first de-
gree. The judge examines all the facts of
the crime and the circumstances of the
offense and imposes a specific determi-
nate sentence within Range One. Go to
step seven.
Step Seven (Mitigated or Unclassified
Offender)

The judge determines if the defen-
dant should be classified as a mitigated
offender. If so, the defendant is given a
Range One sentence and adjudged a mi-
tigated offender. Go to step eight. If the
defendant is not a mitigated offender
the defendant is given a sentence within
Range One. Go to step eight.

Step Eight

The court has already imposed a spe-
cific sentence within the appropriate
range. The judge must specify the spe-
cific sentence and whether the defen-
dant is a mitigated, aggravated and/or
persistent offender. The release eligibil-
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ity dates need not be stated unless an
earlier date is allowed for certain types
of confinement. The release date for a
mitigated offender is 20%, an unspeci-
fied offender is 30%, a persistent or ag-
gravated offender is 40%, and a persis-
tent and aggravated offender is 50%.
Even if probation is contemplated the
designations as to the type of offender
must be stated. In all instances go to
step nine. :
Step Nine (Probation)

Having already determined the speci-
fic length of the sentence, the judge
must now determine the manner in
which the sentence will be served. Is
the defendant eligible for probation?
The probation eligibility standards are
set forth in §40-43-303(a). If the defen-
dant is eligible for probation the judge
determines whether probation is appro-
priate. If full probation is appropriate,.
the judge suspends the sentence and
places the defendant on probation for a
period of time. Go to step seventeen. If
full probation is not appropriate, go to
step ten.

Step Ten (Partial Confinement and Par-
tial Probation)

The judge may determine that a por-
tion of the sentence should be served be-
fore probation goes into effect. This
may be periodic confinement, e.g. on
weekends, step eleven; or a full confine-
ment, step twelve, followed by proba-
tion. These partial confinements must
be served in the workhouse and not the
Department of Corrections.

Step Eleven (Periodic Confinement)

If periodic confinement is appro-
priate the judge directs what portions of
months or days the defendant must
serve before being granted probation.
For example the defendant is sentenced
to one year and must serve the week-
ends in jail with the intermediate and re-
maining time on probation. Go to step
twelve.

Step Twelve (Split Confinement)

The judge may determine that the de-

fendant serve a portion of the sentence
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in confinement prior to being placed on
probation. The judge specifies what
portion of the sentence is to confine-
ment (up to one year) and what portion
is on probation. Under a split confine-
ment sentence the judge must specify
what portion of the sentence must be
served before the defendant becomes
eligible for programs such as work re-
lease. The percentage can be as low as
0% or as high as 100%. Obviously, a de-
fendant would not want a split confine-
ment with a 100% RED if a full confine-
ment would give him a lower RED. Go
to step thirteen.

Step Thirteen (Sentence to Jail, Work-
house or Regional Workhouse)

If the sentence is more than six years,
go to step sixteen. If the sentence is six
years or less the judge may transfer the
sentence to the jail, workhouse or re-
gional workhouse. If transfer is not ap-
propriate go to step sixteen. If transfer
is appropriate, the judge determines
whether the sentence will be to the local
jail or workhouse, step fourteen, or to a
regional workhouse, step fifteen.

Step Fourteen (Local Jail or Work-
hotise)

If the judge determines that the sen-
tence should be served in a local jail or
workhouse, the judge orders the
transfer. The judge may order that the
RED be earlier than what would be the
normal release date. A sentence to the
local jail or workhouse gives the court
continuing jurisdiction over the defen-
dant’s sentence and the sentence may
be subsequently modified. Go to step
seventeen.

Step Fifteen (Regional Workhouse)

When such institutions become avail-
able, the judge may sentence the defen-
dant to a workhouse operated by the De-
partment of Corrections. A sentence to
a regional workhouse is identical to a
local jail or workhouse sentence. Go to
step seventeen.

Step Sixteen (Department of Corree-
tion)

If the defendant has not been granted
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probation or is otherwise ineligible for
such and, in cases where a workhouse
sentence is not imposed, the sentence is
to the Department of Correction. Once
imposed the sentence may not be al-
tered. Go to step seventeen.

. Step Seventeen (Fines)

If the jury has imposed a fine the
judge may include all or a part of the
fine as part of the sentence. Go to step
eighteen.

Step Eighteen (Concurrent or Consecu-
tive Sentences) '

If the defendant has more than one
conviction in the same court or has
pending sentences from other courts
the judge must order whether the sen-
tences are concurrent or consecutive.
The Act does not change the law as to
whether consecutive sentences are ap-
propriate. Go to step nineteen.

Step Nineteen

The judge must give reasons, either
in writing or orally on the record, as to
why the sentence length, the manner
and place of sentence were imposed. Go
to step twenty.

Step Twenty

In cases where full probation is or-
dered, final sentence of the court is
pronounced. Go to step twenty-two. If
no full probation, go to step twenty-one.
Step Twenty-One

In all cases where even partial con-
finement is ordered, the defendant’s jail
credit must be awarded. Where there is
a presentence report available it must
be sent to the authority having custody
of the defendant. Final sentence is pro-
nounced. Go to step twenty-two.

Step Twenty-Two (Motion for New
Trial)

The defendant has thirty days within
which to file the motion for a new trial
“on the issue of guilt and on any sen-
tencing issue.” The motion for new trial
is conducted in the present manner ex-
cept the court entertains any modifica-
tions in the sentence. Go to step twenty-
three.

Step Twenty-Three (Appeal)
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When the motion for a new trial is
overruled the time for an appeal begins
torun. Ifthe state anticipates no motion
for a new trial by the defense and wishes
to appeal a sentence, the notice of ap-
peal should be filed after the sentence is
pronounced.

Sample Sentencing Form—General Ses-

sions Court
In the General Sessions Court of
County, Tennessee

fixed at (0%-75%) of the sentence im-
posed after which time the defendant
shall become eligible for consideration
for placement in. administrative pro-
grams operated by the jail or work-
house as provided by law.

The Defendant’s fine is fixed at
.

The sentence imposed is to run [strike
one] (concurrently) (consecutively) with
sentences [strike one] (already being

STATE OF TENNESSEE served) (sentences imposed in case
V8. Warrant # numbers
]
(Defendant) IT IS SO ORDERED, this the ____
day of (month),19_____ .
ORDER
The Defendant was convicted of the
crime of Mmame of crime), on (month) JUDGE
(day), 19fyear). The Defendant is sen-
tenced to fmumber of days or months). Sample Sentencing Form—Criminal
Check One of the Following and Fill Court :
Out: In the Criminal Court of
[ ] Probation The Defendant’s sen- County, Tennessee
tence is suspended for mumber of days STATE OF TENNESSEE
or months) and the defendant is placed VS. Case #
on probation supervision.
[ ] Split Sentence The Defendant is (Defendant)
“to be confined in the jail or workhouse
and his release eligibility date is fixed at ORDER OF SENTENCE IMPOSED

(0%-100%). After serving (number of
days or months), the remainder of the
defendant's sentence is suspended for
(number of days or months) and the De-
fendant is to be placed on probation su-
pervision.

[ 1 Periodic Confinemeni The defen-
dant is to be confined on periodic days:
(state days, such as 10 weekends, every
other days, etc.), during nonconfine-
ment days of said period the defendant
is to be supervised by a probation of-
ficer. After service of said sentence, the
remainder thereof is suspended for
(number of days or months) and the de-
fendant is to be continued on probation
supervision.

[ ] Full Confinement The Defendant
is to be confined in the jail or workhouse

for the period of confinement and his re-

lease eligibility date for this offense is

AUGUST

The Clerk of the Court is directed to
prepare a judgement reflecting the fol-
lowing actions taken with respect to the
sentence imposed on the following con-
viction:

1. Conviction: (Name of Crime)

2. Number of months, days and/or
yearsimposed: |

3. Amount of fine (if any):

4. The defendant is a: (check one)

() Mitigated Offender (20%)

( ) Aggravated Offender (40%)

() Persistent Offender (40%)

( ) Aggravated Offender and Per-
sistent Offender (50%)

( ) None of the above (30%)

[Check one of the following that ap-
ply and fill out]

[ 1 5a. The sentence is suspended for
(years) and the defendant is placed on
probation supervision.
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[ 1 5b. The defendant is to be con-
fined in the local jail or workhouse with
a release eligibility date of (0-100%).
After serving (number of days, months
or years), the remainder of the sentence
is suspended for (number of days,
months or years), and the defendant is to
be placed on probation supervision.

[ ] 5¢. The defendant is to be confined
in the jail or workhouse on periodic
days: (state days, such as 10 weekends,
every other day, etc.). During noncon-
finement days of said period the defen-
dant is to be supervised by a probation
officer. After service of said sentence,
the remainder thereof is suspended for
(number of days, months or years) and
the defendant is to be continued on pro-
bation supervision.

[ ] 56d. The defendant’s sentence is
transferred to the local jail or work-

house. (Optional: The defendant’s re-

lease eligibility date is fixed an %
for all programs except parole. [Note:
This option will allow an earlier eligibil-
ity date than fixed in number 4 above)).
{1 5e.* The defendant’s sentence is
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transferred to the regional workhouse
operated by the Department of Correc-
tions. (Optional: The defendant’s release
eligibility date is fixed at % for all
programs except parole. [Note: This op-

« tion will allow an earlier eligibility date
than fixed in number 4 above)).

*At present no institutions have yet
been designated regional workhouses.

{ ] 5f. The Defendant is sentenced to
the Tennessee Deparitment of Correc-
tions.

6. The sentence is to run [strike one]
(Concurrently) (consecutively) with the
following convictions:

7. The defendant is to be awarded any
pretrial jail credit on this sentence.

8. The Clerk of the Court is directed to
forward a copy of the presentence re-
port to the (Sheriff) (Department of Cor-
rection) along with the judgement pa-
pers.

IT IS SO ORDERED, this the ___
day of (month),19____.

JUDGE
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